Comparison of definitions in the Unported BY-NC-SA 3.0 license
and
international treaties and conventions

Note: each definition from the CC license is noted below, with some language highlighted to
reflect specific language that may have been drawn from relevant treaties and/or conventions
(color coded per the legend, below). Following each definition, relevant treaty or convention
language is included in full. Please note that this document is for informational purposes only,
and should not be relied upon as definitive.

Color Key

Berne Convention

Rome Convention

WIPO Copyright Treaty

WIPO Performances and Phonograms Treaty (WPPT)

1. "Adaptation" means a work based upon the Work, or upon the Work and other pre-
existing works, such as a translation, adaptation, derivative work, arrangement of music
or other alterations of a literary or artistic work, or phonogram or performance and
includes cinematographic adaptations or any other form in which the Work may be
recast, transformed, or adapted including in any form recognizably derived from the
original, except that a work that constitutes a Collection will not be considered an
Adaptation for the purpose of this License. For the avoidance of doubt, where the Work
is a musical work, performance or phonogram, the synchronization of the Work in timed-
relation with a moving image ("synching") will be considered an Adaptation for the
purpose of this License.

Article 2

Protected Works:

3. Derivative works

(3) Translations, adaptations, arrangements of music and other alterations of a literary or artistic
work shall be protected as original works without prejudice to the copyright in the original work.

Article 8

Right of Translation

Authors of literary and artistic works protected by this Convention shall enjoy the exclusive right
of making and of authorizing the translation of their works throughout the term of protection of
their rights in the original works.



Article 11

Certain Rights in Dramatic and Musical Works:

1. Right of public performance and of communication to the public of a performance;

2. In respect of translations

(1) Authors of dramatic, dramatico-musical and musical works shall enjoy the exclusive right of
authorizing:

(i) the public performance of their works, including such public performance by any means or
process;

(ii) any communication to the public of the performance of their works.

(2) Authors of dramatic or dramatico-musical works shall enjoy, during the full term of their rights
in the original works, the same rights with respect to translations thereof.

Article 12

Right of Adaptation, Arrangement and Other Alteration

Authors of literary or artistic works shall enjoy the exclusive right of authorizing adaptations,
arrangements and other alterations of their works.

2. "Collection" means a collection of literary or artistic works, such as encyclopedias and
anthologies, or performances, phonograms or broadcasts, or other works or subject
matter other than works listed in Section 1(f) below, which, by reason of the selection
and arrangement of their contents, constitute intellectual creations, in which the Work is
included in its entirety in unmodified form along with one or more other contributions,
each constituting separate and independent works in themselves, which together are
assembled into a collective whole. A work that constitutes a Collection will not be
considered an Adaptation (as defined above) for the purposes of this License.

Article 2
Protected Works:
5. Collections

(5) Collections of literary or artistic works such as encyclopaedias and anthologies which, by
reason of the selection and arrangement of their contents, constitute intellectual creations shall
be protected as such, without prejudice to the copyright in each of the works forming part of
such collections.

3. "Distribute" means to make available to the public the original and copies of the Work
or Adaptation, as appropriate, through sale or other transfer of ownership.

Article 6
Right of Distribution

(1) Authors of literary and artistic works shall enjoy the exclusive right of authorizing the making
available to the public of the original and copies of their works through sale or other transfer of

ownership.




(2) Nothing in this Treaty shall affect the freedom of Contracting Parties to determine the
conditions, if any, under which the exhaustion of the right in paragraph (1) applies after the first
sale or other transfer of ownership of the original or a copy of the work with the authorization of
the author.6

Article 8
Right of Distribution

(1) Performers shall enjoy the exclusive right of authorizing the making available to the public of
the original and copies of their performances fixed in phonograms through sale or other transfer
of ownership.

(2) Nothing in this Treaty shall affect the freedom of Contracting Parties to determine the
conditions, if any, under which the exhaustion of the right in paragraph (1) applies after the first
sale or other transfer of ownership of the original or a copy of the fixed performance with the
authorization of the performer.7

(7 Agreed statement concerning Articles 2(e), 8, 9, 12, and 13: As used in these Atrticles, the
expressions “copies” and “original and copies,” being subject to the right of distribution and the
right of rental under the said Articles, refer exclusively to fixed copies that can be put into
circulation as tangible objects.)

Article 12
Right of Distribution

(1) Producers of phonograms shall enjoy the exclusive right of authorizing the making available
to the public of the original and copies of their phonograms through sale or other transfer of
ownership.

(2) Nothing in this Treaty shall affect the freedom of Contracting Parties to determine the
conditions, if any, under which the exhaustion of the right in paragraph (1) applies after the first
sale or other transfer of ownership of the original or a copy of the phonogram with the
authorization of the producer of the phonogram.10

(10 Agreed statement concerning Articles 2(e), 8, 9, 12, and 13: As used in these Atrticles, the
expressions “copies” and “original and copies,” being subject to the right of distribution and the
right of rental under the said Articles, refer exclusively to fixed copies that can be put into
circulation as tangible objects.)

Article VI

"Publication", as used in this Convention, means the reproduction in

tangible form and the general distribution to the public of copies of a work from
which it can be read or otherwise visually perceived.

4. "Licensor" means the individual, individuals, entity or entities that offer(s) the Work
under the terms of this License.



5. "Original Author" means, in the case of a literary or artistic work, the individual,
individuals, entity or entities who created the Work or if no individual or entity can be
identified, the publisher; and in addition (i) in the case of a performance the actors,
singers, musicians, dancers, and other persons who act, sing, deliver, declaim, play in,
interpret or otherwise perform literary or artistic works or expressions of folklore; (ii) in
the case of a phonogram the producer being the person or legal entity who first fixes the
sounds of a performance or other sounds; and, (iii) in the case of broadcasts, the
organization that transmits the broadcast.

Article 11bis

Broadcasting and Related Rights:

1. Broadcasting and other wireless communications, public communication of broadcast
by wire or rebroadcast,

public communication of broadcast by loudspeaker or analogous instruments;

2. Compulsory licenses; 3. Recording; ephemeral recordings

(1) Authors of literary and artistic works shall enjoy the exclusive right of authorizing:

(i) the broadcasting of their works or the communication thereof to the public by any other
means of wireless diffusion of signs, sounds or images;

(i) any communication to the public by wire or by rebroadcasting of the broadcast of the work,
when this communication is made by an organization other than the original one;

Article 15

Right to Enforce Protected Rights:

1. Where author's name is indicated or where pseudonym leaves no doubt as to author's
identity;

2. In the case of cinematographic works; 3. In the case of anonymous and
pseudonymous works;

4. In the case of certain unpublished works of unknown authorship

(1) In order that the author of a literary or artistic work protected by this Convention shall, in the
absence of proof to the contrary, be regarded as such, and consequently be entitled to institute
infringement proceedings in the countries of the Union, it shall be sufficient for his name to
appear on the work in the usual manner. This paragraph shall be applicable even if this name is
a pseudonym, where the pseudonym adopted by the author leaves no doubt as to his identity.
(2) The person or body corporate whose name appears on a cinematographic work in the usual
manner shall, in the absence of proof to the contrary, be presumed to be the maker of the said
work.

(3) In the case of anonymous and pseudonymous works, other than those referred to in
paragraph (1) above, the publisher whose name appears on the work shall, in the absence of
proof to the contrary, be deemed to represent the author, and in this capacity he shall be
entitled to protect and enforce the author's rights. The provisions of this paragraph shall cease
to apply when the author reveals his identity and establishes his claim to authorship of the work.
(4)

(a) In the case of unpublished works where the identity of the author is unknown, but where
there is every ground to presume that he is a national of a country of the Union, it shall be a
matter for legislation in that country to designate the competent authority which shall represent
the author and shall be entitled to protect and enforce his rights in the countries of the Union.
(b) Countries of the Union which make such designation under the terms of this provision shall
notify the Director General by means of a written declaration giving full information concerning




the authority thus designated. The Director General shall at once communicate this declaration
to all other countries of the Union.

Article 3
Definitions: (a) Performers; (b) Phonogram; (c) Producers of Phonograms;
(d) Publication; (e) Reproduction; (f) Broadcasting; (g) Rebroadcasting

For the purposes of this Convention:

(a) “performers” means actors, singers, musicians, dancers, and other persons who act, sing,
deliver, declaim, play in, or otherwise perform literary or artistic works;

(b) “phonogram” means any exclusively aural fixation of sounds of a performance or of other
sounds;

(c) “producer of phonograms” means the person who, or the legal entity which, first fixes the
sounds of a performance or other sounds;

(d) “publication” means the offering of copies of a phonogram to the public in reasonable
quantity;

(e) “reproduction” means the making of a copy or copies of a fixation;

(f) “broadcasting” means the transmission by wireless means for public reception of sounds or
of images and sounds;

(g) “rebroadcasting” means the simultaneous broadcasting by one broadcasting organisation of
the broadcast of another broadcasting organisation.

Article 15

Right to Remuneration for Broadcasting

and Communication to the Public (WPPT at
http://lwww.wipo.int/treaties/en/ip/wppt/trtdocs wo034.htmI#P126 16257)

Agreed statement concerning Article 15: It is understood that Article 15 does not prevent the
granting of the right conferred by this Article to performers of folklore and producers of
phonograms recording folklore where such phonograms have not been published for
commercial gain.

6. "Work" means the literary and/or artistic work offered under the terms of this License
including without limitation any production in the literary, scientific and artistic domain,
whatever may be the mode or form of its expression including digital form, such as a
book, pamphlet and other writing; a lecture, address, sermon or other work of the same
nature; a dramatic or dramatico-musical work; a choreographic work or entertainment in
dumb show; a musical composition with or without words; a cinematographic work to
which are assimilated works expressed by a process analogous to cinematography; a
work of drawing, painting, architecture, sculpture, engraving or lithography; a
photographic work to which are assimilated works expressed by a process analogous to
photography; a work of applied art; an illustration, map, plan, sketch or three-
dimensional work relative to geography, topography, architecture or science; a
performance; a broadcast; a phonogram; a compilation of data to the extent it is
protected as a copyrightable work; or a work performed by a variety or circus performer
to the extent it is not otherwise considered a literary or artistic work.



Article 2

1. “Literary and artistic works”; 2. Possible requirement of fixation; 7. Works of applied
art and industrial designs

Protected Works:

(1) The expression ‘literary and artistic works” shall include every production in the literary,
scientific and artistic domain, whatever may be the mode or form of its expression, such as
books, pamphlets and other writings; lectures, addresses, sermons and other works of the same
nature; dramatic or dramatico-musical works; choreographic works and entertainments in dumb
show; musical compositions with or without words; cinematographic works to which are
assimilated works expressed by a process analogous to cinematography; works of drawing,
painting, architecture, sculpture, engraving and lithography; photographic works to which are
assimilated works expressed by a process analogous to photography; works of applied art;
illustrations, maps, plans, sketches and three-dimensional works relative to geography,
topography, architecture or science.

(2) It shall, however, be a matter for legislation in the countries of the Union to prescribe that
works in general or any specified categories of works shall not be protected unless they have
been fixed in some material form.

(7) Subject to the provisions of Article 7(4) of this Convention, it shall be a matter for legislation
in the countries of the Union to determine the extent of the application of their laws to works of
applied art and industrial designs and models, as well as the conditions under which such
works, designs and models shall be protected. Works protected in the country of origin solely as
designs and models shall be entitled in another country of the Union only to such special
protection as is granted in that country to designs and models; however, if no such special
protection is granted in that country, such works shall be protected as artistic works.

Article 2bis

Possible Limitation of Protection of Certain Works:

1. Certain speeches; 2. Certain uses of lectures and addresses; 3. Right to make collections of
such works

Article 9
Variety and Circus Artists

Any Contracting State may, by its domestic laws and requlations, extend the protection provided
for in this Convention to artists who do not perform literary or artistic works.

Article 5
Compilations of Data (Databases)

Compilations of data or other material, in any form, which by reason of the selection or
arrangement of their contents constitute intellectual creations, are protected as such. This
protection does not extend to the data or the material itself and is without prejudice to any
copyright subsisting in the data or material contained in the compilation.5

5 Agreed statements concerning Article 5: The scope of protection for compilations of data
(databases) under Article 5 of this Treaty, read with Article 2, is consistent with Article 2 of the
Berne Convention and on a par with the relevant provisions of the TRIPS Agreement.

Article |
Each Contracting State undertakes to provide for the adequate and effective



protection of the rights of authors and other copyright proprietors in literary,
scientific and artistic works, including writings, musical, dramatic and cinemato
graphic works, and paintings, engravings and sculpture.

7. "You" means an individual or entity exercising rights under this License who has not
previously violated the terms of this License with respect to the Work, or who has
received express permission from the Licensor to exercise rights under this License
despite a previous violation.

8. "Publicly Perform™ means to perform public recitations of the Work and to
communicate to the public those public recitations, by any means or process, including
by wire or wireless means or public digital performances; to make available to the public
Works in such a way that members of the public may access these Works from a place
and at a place individually chosen by them; to perform the Work to the public by any
means or process and the communication to the public of the performances of the Work,
including by public digital performance; to broadcast and rebroadcast the Work by any
means including signs, sounds or images.

Article 11

Certain Rights in Dramatic and Musical Works:

1. Right of public performance and of communication to the public of a performance;

2. In respect of translations

(1) Authors of dramatic, dramatico-musical and musical works shall enjoy the exclusive right of
authorizing:

(i) the public performance of their works, including such public performance by any means or
process;

(ii) any communication to the public of the performance of their works.

(2) Authors of dramatic or dramatico-musical works shall enjoy, during the full term of their rights
in the original works, the same rights with respect to translations thereof.

Article 11ter

Certain Rights in Literary Works:

1. Right of public recitation and of communication to the public of a recitation; 2. In
respect of translations

(1) Authors of literary works shall enjoy the exclusive right of authorizing:

(i) the public recitation of their works, including such public recitation by any means or process;
(i) any communication to the public of the recitation of their works.

(2) Authors of literary works shall enjoy, during the full term of their rights in the original works,
the same rights with respect to translations thereof.

Article 3
Definitions: (a) Performers; (b) Phonogram; (c) Producers of Phonograms;
(d) Publication; (e) Reproduction; (f) Broadcasting; (g) Rebroadcasting

For the purposes of this Convention:



(a) “performers” means actors, singers, musicians, dancers, and other persons who act, sing,
deliver, declaim, play in, or otherwise perform literary or artistic works;

(d) “publication” means the offering of copies of a phonogram to the public in reasonable
quantity;

Article 8
Right of Communication to the Public

Without prejudice to the provisions of Articles 11(1)(ii), 11bis(1)(i) and (ii), 11ter(1)(ii), 14(1)(ii)
and 14bis(1) of the Berne Convention, authors of literary and artistic works shall enjoy the
exclusive right of authorizing any communication to the public of their works, by wire or wireless
means, including the making available to the public of their works in such a way that members
of the public may access these works from a place and at a time individually chosen by them.9

10 Agreed statement concerning Article 10: It is understood that the provisions of Article 10
permit Contracting Parties to carry forward and appropriately extend into the digital environment
limitations and exceptions in their national laws which have been considered acceptable under
the Berne Convention. Similarly, these provisions should be understood to permit Contracting
Parties to devise new exceptions and limitations that are appropriate in the digital network
environment.

Article 2
Definitions

For the purposes of this Treaty:
(a) “performers” are actors, singers, musicians, dancers, and other persons who act, sing,
deliver, declaim, play in, interpret, or otherwise perform literary or artistic works or
expressions of folklore;
(b) “phonogram” means the fixation of the sounds of a performance or of other sounds, or
of a representation of sounds, other than in the form of a fixation incorporated in a
cinematographic or other audiovisual work;2
(c) “fixation” means the embodiment of sounds, or of the representations thereof, from
which they can be perceived, reproduced or communicated through a device;
(d) “producer of a phonogram” means the person, or the legal entity, who or which takes
the initiative and has the responsibility for the first fixation of the sounds of a performance
or other sounds, or the representations of sounds;
(e) “publication” of a fixed performance or a phonogram means the offering of copies of the
fixed performance or the phonogram to the public, with the consent of the rightholder, and
provided that copies are offered to the public in reasonable quantity;3
(f) “broadcasting” means the transmission by wireless means for public reception of sounds
or of images and sounds or of the representations thereof; such transmission by satellite is
also “broadcasting”; transmission of encrypted signals is “broadcasting” where the means
for decrypting are provided to the public by the broadcasting organization or with its
consent;
(9) “communication to the public” of a performance or a phonogram means the
transmission to the public by any medium, otherwise than by broadcasting, of sounds of a
performance or the sounds or the representations of sounds fixed in a phonogram. For the
purposes of Article 15, “communication to the public” includes making the sounds or
representations of sounds fixed in a phonogram audible to the public.



9. "Reproduce" means to make copies of the Work by any means including without
limitation and the right of fixation and reproducing fixations
of the Work,

Article 9

Right of Reproduction:

1. Generally; 2. Possible exceptions; 3. Sound and visual recordings

(1) Authors of literary and artistic works protected by this Convention shall have the exclusive
right of authorizing the reproduction of these works, in any manner or form.

(2) It shall be a matter for legislation in the countries of the Union to permit the reproduction of
such works in certain special cases, provided that such reproduction does not conflict with a
normal exploitation of the work and does not unreasonably prejudice the legitimate interests of
the author.

(3) Any sound or visual recording shall be considered as a reproduction for the purposes of this
Convention.

2 Agreed statements concerning Article 1(4): The reproduction right, as set out in Article 9 of
the Berne Convention, and the exceptions permitted thereunder, fully apply in the digital
environment, in particular to the use of works in digital form. It is understood that the storage of
a protected work in digital form in an electronic medium constitutes a reproduction within the
meaning of Article 9 of the Berne Convention.

Article 3
Definitions: (a) Performers; (b) Phonogram; (c) Producers of Phonograms;
(d) Publication; (e) Reproduction; (f) Broadcasting; (g) Rebroadcasting

For the purposes of this Convention:

(a) “performers” means actors, singers, musicians, dancers, and other persons who act, sing,
deliver, declaim, play in, or otherwise perform literary or artistic works;

(b) “phonogram” means any exclusively aural fixation of sounds of a performance or of other
sounds;

(c) “producer of phonograms” means the person who, or the legal entity which, first fixes the
sounds of a performance or other sounds;

(d) “publication” means the offering of copies of a phonogram to the public in reasonable
quantity;

(e) “reproduction” means the making of a copy or copies of a fixation;

4 Agreed statement concerning Article 3(2): For the application of Article 3(2), it is understood
that fixation means the finalization of the master tape (“bande-mére”).

Article 7
Right of Reproduction

Performers shall enjoy the exclusive right of authorizing the direct or indirect reproduction of
their performances fixed in phonograms, in any manner or form.6



(6 Agreed statement concerning Articles 7, 11 and 16: The reproduction right, as set out in
Articles 7 and 11, and the exceptions permitted thereunder through Article 16, fully apply in the
digital environment, in particular to the use of performances and phonograms in digital form. It is
understood that the storage of a protected performance or phonogram in digital form in an
electronic medium constitutes a reproduction within the meaning of these Articles.)

Article 11
Right of Reproduction

Producers of phonograms shall enjoy the exclusive right of authorizing the direct or indirect
reproduction of their phonograms, in any manner or form.9

(9 Agreed statement concerning Articles 7, 11 and 16: The reproduction right, as set out in
Articles 7 and 11, and the exceptions permitted thereunder through Article 16, fully apply in the
digital environment, in particular to the use of performances and phonograms in digital form. It is
understood that the storage of a protected performance or phonogram in digital form in an
electronic medium constitutes a reproduction within the meaning of these Articles.)



